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THIS IS the first of a series of preliminary reports to: 


The Commissioners of the District of Columbia, 
The Zoning Advisory Council, and 
The Commissioners' Zoning Advisary Committee 


on the subject of the revision of the Zoning Regulations 
of the District of Columbia prepared in accordance with 
Contract No. D.C. F. A. = 800 of November 9, 1954. 


Other reports in this series to be spaced over the next 
18 months, are expected to deal with the following 
subjects: 


Population and Employment; 

Eeight, Bulk, and Density of Buildings; 
Off-street Parking and Loading; 

Relation of Assessed Values to Zoning; and 
Density of Residential Population. 


This material will be summarized in a Final Report, 
together with the recommended New Text of the Zoning 
Regulations and the proposed Zoning Map, and submitted 
on or before November 9, 1956. 
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GENERAL BACKGROUND 


George Washington established the first building regulation 
on October 17, 1791, under the authority accruing to him by virtue 
of the covenants written into the deeds granting settlement rights 
to new owners of land in the National Capital. This regulation 
required that no house should be higher than 40 feet to the roof 
nor lower than 35 feet on Avenues. The latter prescription sounds 
strange to modern-day Americans who are accustomed to dealing with 
minimum Government "interference" but it should be remembered that 
President Washington's regulation was inspired by Major Pierre 
Charles L'infant, a continental gentleman of the late renaissance 
whose model (for this ideal city he had been ¢ommissioned to plan) 
was Paris--Paris of the gay boulevards and treé-lined Avenues, 
whose streets were cut straight so that civil disturbances could 
be quelled easily by a few well-placed cannon; and whose balanced 
vistas were perfectly framed by precisely regimented buildings 
of military uniformity, which also conformed to the order, 
harmony, and repose expressed in the paintings of that period. 
Such a tradition was in obvious disaccord with the spirit of 
the newly-independent American Colonists, and it comes as no 
surprise that such regulations languished for a century (having 
been officially rescinded by President Monroe in 1818), and 
Major L'imfant was dismissed from his post. 


LEGISLATION 


Under an Act of 1878 granting authority to adopt building 
regulations, the Commissioners of the District adopted an 
ordinance which restricted the erection of business buildings 
in residence blocks, 


In March, 1899, a committees of the House noted that "the 
question of limiting the height of buildings is comparatively 
a recent one (sic). It is only in late years that buildings 
have been erected to such heights as to attract serious public 
attention." In this statement is perhaps discernible the 
transition from the Old World philosophy of civic development 
to the newer, in which the right of the individual is paramount 
and cannot be abridged until or unless there is damage to other 
individuals. It is only in very recent years that the government's 


attitude toward civic development actively begins again to reflect 
the public "stake" in the appearance and design of the city. 


The Act of 1899 imposed a building height limitation of 90 
feet on residential streets, 110 feet on business streets except 
on those of 160-foot width where heights of 130 feet were permitted. 
This Act was amended in February, 1903, to limit height of buildings 
on Union Station Plaza to 80 feet so as to "provide a proper subord-= 
ination to the Capitol." 


In 1910, Congress passed legislation refining and modifying 
previous building height regulations and also granted to the Board 
of Commissioners power to establish a special schedule of height 
limitations for certain sections of the City lying near to the 
Capitol and the Federal Center, 


New York City in 1916 adopted the first "comprehensive 
zoning" regulations in which all provisions of law relating to 
the control of height, use, and area were incorporated into one 


instrument. 


The Congress created the District Zoning Commission on 
March 1, 1920, and enabled that body to divide the City into 
districts within which the height, use, and area of buildings 
to be erected thereafter were to be restricted by said Com 
mission to the end that the "public health should be protected, 
the public safety should be secured, and property should be 
protected." This power was limited only by certain provisions 
relating to existing height limitations, and to administrative 
procedures. The Zoning Commission promulgated its regulations 
in August of that year and basically that is the document which 
has now come under review. 


JUDICIAL REVIEW 


The administration of these regulations has given rise to 
some 58 appeals to the courts (see Appendix I) in which the 
following principles were established or sustained: 


General comprehensive zoning is an approved exercise of 
the public power and not a deprivation of private property in 
violation of the Fifth Amendment. 


Zoning regulations applied to particular properties must 


have a positive and substantial relation to the public health, 
safety, morals, and general welfare or else they are an arbi- 
trary and unreasonable exercise of police power and will be 
set aside, The presumption of the courts in the absence of a 
showing of unreasonableness is that the actions of the Zoning 
Commission are proper. If the action is "fairly debatable" as 
to reasonableness, the action stands. (The courts may not 
substitute their judgment for that of the Zoning Commission.) 
Zoning may inflict serious pecuniary injury upon a property 
owner without being arbitrary, and the courts have found that 
the Congressional Acts and related statutes may properly operate 
as an incidental limitation upon a private person's use of his 
property so long as the thrust of the regulation shall aim at 
a public benefit. 


The Commission is justified in taking into consideration 
factors additional or. supplementary to the public health, safety, 
and welfare. . It may consider the adequacy and condition of 
buildings, the need of the community for such buildings, the 
. Style and attractiveness of such buildings, and, in fact, the 
entire situation with regard to proposed and existing uses of 
land in a particular locality. 


The Commission may establish residential districts from 
which apartment houses and private (as opposed to public) 
recreational facilities are excluded. 


The burden of proof in establishing right to a change in 
zoning is upon the proponent of such a change. 


In general, it can be said that these principles are in 
accord with the great weight of American authority as established 
by courts in other jurisdictions. A great any matters which ~ 
have come before other courts have never arisen here and it 
might be useful to review some of these. (See Appendix ITI) 


RECENT LEGISLATION AND INTERPRETATION 


In addition to modifications or interpretations of the 
Zoning Regulations arising from court action, the Regulations 
have been subject to legislative revision from time to time, 
and to administrative interpretation. (See below) 


In 1938, the Congress added to the original purposes of this 
act the "promotion of . . . morals, conveniences, order, prosperity, 
(and) general welfare of the District , . . and its planning and 
orderly development as the National Capital"(underlining added) and 
empowered the Zoning Commission to adopt regulations to control the 
density of population, and the size of yards, courts, and other 
open spaces. These regulations were required to be made in accor- 


dance with a comprehensive plan and 


“designed to lessen congestion in the street, to secure safety 
from fire, panic, and other dangers, to promote health and 

general welfare, to provide adequate light and air, to prevent 
undue concentration of population and the overcrowding of land, 
and to promote such distribution of population and of the uses 

of land as would tend to create conditions favorable to health, 
safety, transportation, prosperity, protection of property, 

civic activity, and recreational, educational, and cultural 
opportunities, and as would tend to further economy and efficiency 
in the supply of public services," 


Since Congress also created the National Capital Planning Come 
“mission and provided that . . ."agencies of the Federal and District 
Governments which are responsible for public developments and 
projects, . . . shall look to the Commission and utilize it as the 
central planning agency for the Federal and District Governments."™, 
the Congressionai intent behind the words "such regulation shall be 
made in accordance with a comprehensive plan" is to coordinate the 
activities of planning and zoning. This has also been the subject 
of recent court decisions elsewhere (see Appendix II) and marks a 
country-wide trend toward the operation of zoning regulations 


principally as a tool for the effectuation of comprehensive develop= 
ment plans. 


Thus far this has not been accomplished here except through 
planning representation on the Zoning Advisory Council” (also 
created by the act of 1938) which body is now authorized to pass 
upon proposed zoning amendments during a 30-day grace period. Since - 
no comprehensive revision of the Regulations has been undertaken 
until the present, these Regulations do not reflect the comprehensive 
plan as promulgated by the National Capital Planning Commission i recent 


*Public Law 592 Sec. 5(e). 
**The Zoning Advisory Council is composed of one representative each 
of the Planning Commission, the Zoning Commission, and the District 


Commissioners. 


Reports of that body. To the end that the intent of Congress 
shall be carried out, the consultant for the Zoning Revision 

has agreed to work closely with the staff of the National 

Capital Planning Commission. so. as to coordinate, as far as 
possible, his re-mapping of the zoning districts with the Compre~ 
hensive Plan of the Commission. 


The Act of 1938 also established a Board of Zoning 
Adjustment and enabled the Zoning Commission to establish 
general rules to govern the procedure of such Board, but 


specifically providing that: 


"411 meetings of the Board shall be open to the public. . . 
(and) the Board shall not have the power to amend any 
regulation or map. 


Upon appeals the Board-. . . shall have the power 
to « e « decide appeals where .. . there is error in 
eny (administrative determination pursuant to enforce- 
ment of the regulations), to hear and decide requests 
for special exceptions ... , to authorize a variance 
from « « e strict application (of the regulations) in 
case of exceptional and undue hardship." 


‘The Zoning Commission subsequently authorized the Board of 
Zoning Adjustment to grant special exceptions to its regulations 
under 33 different categories, variances under one category, and 
exceptions with respect to non-conforming uses under two categories; 
leaving up to the Board the determination as to whether such 
exceptions and variances shall be in conformity with the purpose 
and intent of the zoning regulations, and will not adversely 
affect the use of neighboring property. Since the establishment 
of the Board, there have been more than 4,000 appeals (see Appendix 
III) of which about 3,200 have been granted and under 1,000 

denied. Appeals are currently running at the rate of 250 to 


300 a year. 


Appeals granted have numbered about 1,850 for special 
exceptions; 900 for variance; and 450 for changes or extensions 
to non-conforming uses. 


In most jurisdictions, the Board of Adjustment can grant 
special exceptions permitting changes in land use only under 


carefully defined standards and in some cases only after 
consultation with the planning agency. Generally, boards of 
appeal are empowered to grant variances (or adjustments) only 
in case of undue hardship. The meaning of "undue hardship" 

has been variously interpreted, but often so as not to include 
cases where property income or value would be partially reduced 
by the requirement that a property conform to the rhe pasts 
established for the zone in which it is located. 


' The principle that the “incidental loss of property value 
in the application of otherwise proper regulations does not 
constitute an unreasonable exercise of police power," has been 
specifically upheld by the District courts as noted above. The 
principle that "the granting of exception to law is a legis= 
lative matter and cannot be delegated to administrative bodies 
without strict and specific standards of application" has not 
come under the review of District courts, but has been estab- 
lished by due process in other jurisdictions. In the words of 
the U. S, Chamber of Commerce 


Where zoning regulations involve permits which cover 
‘adjustments! to meet specific (peculiar) conditions, 
the matter should be handled by the Board of Adjustment, 
Where the permit involves major uses of a planning 
character which are not automatically permitted without 
special consideration and action, the matter is a 
planning function and preferably should be handled by 
the planning commission. 


"The determination of whether an airport, 
institution, hospital, large-scale community pro- 
ject, or other major specialized use should be 
permitted as a conditional use or special exception 
is not an adjustment, but a matter of planning. Such 
items have a considerable effect on adjacent land 
use, generate traffic, require additional mmicipal 
services, etc. These. major uses, at least, should be 
evaluated by the planning Commission rather than the 
Board of Adjustment." 


L (7-7-7 SYS TNR” a a) 
"Zoning and Civic Development" page 33, Chamber of Commerce 
of U. S. 1950. 


Thus the propriety of the granting to the Board of Adjust- 
ment of the right, without prescribing adequate standards therefor, 
to permit both verdetics of commercial uses on alley lots in a 
residential area’, the right to permit peeene commercial uses 
on alley lots in first commercial areas“, or the right to permit 
universities, schools, non-profit organizations, and philanthropic 
institutions in residential districts?, to neme a few such cases, 
is open to conjecture. 


AMENDMENTS 


There have been 4,000 proposed amendments before the Zoning 
Commission and of these just over half have been adopted. Some 
of these have involved amendments to the text of the Regulations 
but the great majority affected changes in the Zoning Map. These 
changes have ranged in scope from large scale re=zoning over wide 
areas down to "spot zoning." 


An example of the former was the up-grading of industrial 
zones in the area of Bolling Field and west of Virginia Avenue 
neer the river. The entire length of Macomb Street from Wiscon- 
sin Avenue to the river was originally in a commercial zone, 
but has been lergely changed into residential, Particularly 
in the center of the city and in the Northwest, the edges of 
zones have been extended or adjusted from time to time and this 
type of amendment constitutes the bulk of the Commission's 

‘business. 


If one defines a piece of land of less than 10,000 square 
feet in area surrounded entirely by more restricted zoning, as 
a "spot zone", then there are 37 cases in which the Zoning 
Commission has engaged in "spot zoning. "* Throughout the 
country the courts have held that spot zoning is discriminatory 
and illegal, and it is usually set aside if challenged. Howe 
ever, 37 does not seem an inordinate number for a city the size 
of Washington, especially in view of the fact that most of 
these took place before the practice of zoning was fully under- 
stood and some of these have since been corrected. Further, 


1. Section XXIII, Part 1, par. 9 of present regulations 

2. Ibid, Par. 11 

3. Ibid. Par. 1& 2 

* An example of spot zoning is the gas station on MacArthur 
Boulevard near Q Street which is located on a lot zoned for 
commercial use but which is entirely surrounded by a residential 
area. 


o- Je 


of these 37 cases there are four or five which only reduce 
restrictions on church property so that they might have more 
architectural flexibility of one kind or another. 


In fact, the greatest danger as regards discriminatory 
application of the Regulations would seem to lie in the power 
of the Board of Adjustment to grant special exceptions to 
many provisions of the Regulations without the application of 
relevant standards and safeguards, 


It may be considered prudent, in the future, to submit all 
appeals involving changes in land use to the National Capital 
Planning Commission for report, rather than only those arising 
under 7 of the 33 categories of exception in the present Regula 
tions. It is expected that the coordination of the rezoning 
with the commission's land use plan will make this feature of 
the Regulations much easier to administer and to understand. 


ARCHITECTURAL CONTROL 


1930 the Congress proposed the first of a series of 
Acts establishing architectural control over those sections 
of the capital abutting upon the Capitol, the grounds of the 
White House, Rock Creek Park, etc. The language of these Acts 
is interesting as it relates to the history of building regula- 
tions in the District: 


"in view of the provisions of the Constitution respec- 
ting the establishment of the seat of the National 
Government, the duties it imposed upon Congress in 
connection therewith, and the solicitude showm and the 
efforts exerted by President Washington in the planning 
and development of the Capital City, it is hereby declared 
that such development should proceed along the lines of 
good order, good taste, and with due regard to the public 
interests involved, and a reasonable degree of control 
should be exercised over the architecture of private or 
semispublic buildings adjacent to public buildings and 
grounds of major importance, 


"The plans therefor, so far as they relate to height and 
appearance, color, and texture of the materials of exterior 
construction, shall be submitted by the Commissioners of 
the District of Columbia to the Commission of Fine Arts; 
and the said Commission shall report promptly to said 


*Sec. XXIII, Pars. 4, 10, 24» 28, 30, 31, and 326 
**Shipstead Act, May 16, 1930, 46 Stat. 366. 


Commissioners its recommendations, including such changes, 
if any, as in its judgment are necessary to prevent reason~ 
ably avoidable impairment of the public values belonging 
to such public building or park; and said Commissioners 
shall take such action as shall, in their judgment, effect 
reasonable compliance with such recommendation," 


In 1952, this type of control was extended to cover the 
area of Old Georgetown, and thereby raised the question as to 
why only part of the National Capital should be so regulated. 
Architectural control over new development operates not only to 
protect what was already beautiful and historic, but also to 
promote a more desirable city for the future. Provided that 

the amount of building in the District should not overtax the 
review capacity of the Commission of Fine Arts, who can say that 
the design of new buildings would not benefit from the counsel 
and advice of that Commission? Are we to wait for a more beauti- 
ful city to happen by accident, or are we going to help it to 


be 80? 


On November 22, 1954, the Supreme Court in a unanimous 
decision had this to say:* 


"It is within the power of the legislature to determine 
that the commmity should be beautiful as well as healthy, 
spacious as well as clean, well balanced as well as care~- 
fully patrolled ... . If those who govern the District 
of Columbia decide that the Nation's Capital should be 
beautiful as well as sanitary, there is nothing in the 
Fifth Amendment that stands in the way," 


*Bermah vs. District 


el in 


APPENDIX I 
LIST OF DISTRICT OF COLUMBIA COURT CASES RELATED TO ZONING - 


Date Decided Appeal Number Case 


Feb. 7, 1921 3450 Schwartz v. Brownlow, 50 App. D.C. 279, 
270 Fed. 1019, rev, 261 U.S. 216, 
67 L.Ed. 620 

Dec. 1, 1924 4082 Hazard v. Blessing, 2 F. 2d 916, 
55 App. D.C. 114 

May 4, 1925 4180 Wright v. Wardman, 5 F. 2d 380, 


55 App. D.C. 318 


Jan. 4, 1926 4270 Larrabee, et al. v. Bell, et al, 
56 App. D.C. 121, 10 F. 2d 986, 
cert. den. U.S. ex rel Varela v. 
Bell, 46 S.Ct. 484, 271 U.S. 670, 


70 L.Ed. 1143 
Apr. 5, 1926 4292 Castleman v. Avignone, 12 F. 2d 326, 
56 App. D.C. 253 
Jan. 3, 1927 4431, Commissioners of D.C. v. Shannon & 
44,32 aes 17 F. 2d 219, 57 App. D.C. 
7 
Nov. 30, 1931 5214 her v. Gottwals, 54 F. 2d 451, 


App. D.C. 340 


Nov. 30, 1931 5167 District of Columbia v. Cahill, 
54 Fe 2d 453, 60 App. D.C. 342 


Dec. 7, 1931 5230 Reichelderfer v. Quinn, 53 F. 2d 
1079, 60 App. D.C. 325, 287 U.S. 
315, rev. 53 S.Ct. 177, 287 U.S. 
315, 77 Likd. 331, 83 A.L.R. 1429 


Feb. 8, 1932 5280 Dorsey Ve Gotwals, 57 F. 2d. 407, 
61 App. D.C. 4l 


Date Decided Appeal Number 


Nov. 21, 1932 
Nov. 6, 1933 


Apr. 17, 1934 
June 18, 1934 


Aug. 31, 1936 


Aug. 31, 1936 


June 19, 1944 
Sept. 28, 1944 
Apr. 3, 1946 

July 18, 1947 


July 7, 1949 


May 24, 1951 


5736 


5986 


7092 


8546 


201, 
202 


8952 


509» 
510, 
513 


810 


10597 


Case 


U.S. ex rel Connor v. D.C., 61 Fe 2d 
1015, 61 App. D.C. 288. 


Golf Inc. Ve Dd. Cey 67 F. 2d 5755 62 
App. D.C. 309 


Bliss v. D. C., 62 WeL.R. 673 


Kenealy v. Chevey Chase Land Co., 72 
F. 2d 378, 63 Appe D.C. 327 


Garrity v. D. C., et al., 86 F. 2d 207, 
66 Appe D.C. 256 


Hazen, et al. ve Hawley, 86 F, 2d 217, 
66 App. D.C. 266, cert. den. 57 S.Ct. 
315, 299 U.S. 613, 81 L.Ed. 452 


Leventhal v. District of Columbia, 
69 App. D.C. 229, 100 F. 2d 94 


Wolpe, et al. v. Poretsky, et al., 
79 UeSe Appe D.C. 141, 44 F. 2d 505, 
cert. den. 65 S.Ct. 190, 323 U.S. 
72h, 91 L.Ed. 627 


“<— Ve D.C. (D.C. Mun. Appe), 39 A. 2d 


Wolpe v. Poretsky, 81 U.S. Appe DeGe. 67, 
154 F. 2d 330, cert. den. 67 S.Ct. 69, 
329 U.S. 724, 91 L.Ed. 627 


Savage v. D. Coy 54 Ae 20 562 


Amos v. Cummings (D.C. Mun. App), 
67 A. 2d 687 


Lewis v. District of Columbia, 89 U.'. 
App. D.C. 72, 190 F. 2d 25 
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Date Decided Appeal Number Case 


June 22, 1953 1332, Hagans v. D. C. (D.C. Mun. App.), 
1333 97 A, 2d 922 
June 10, 1954 11,942, American University, et al. v. Prentiss, 
; 11,943 et al., 113 F. Supp. 389, aff. 214 F.- 
2d 282 


There have been 43 additional cases which did not establish or 
sustain substantive principles and on which no opinions have been 
written by the District Court. 


dismissed 37 
reversing zoning authorities 3 
pending Be 
Total 43 


APPENDIX IT 
PERTINENT COURT DECISIONS IN UNITED STATES 


1. ZONING AS AN ADJUNCT TO PLANNING 

‘As a correlary to the basic zoning principles that zoning 
is an approved exercise of police power and that regulations 
adopted pursuant to such power must be comprehensive and reasonable, 
rather than arbitrary or capricious, most jurisdictions have held 
that zoning regulations mst be adopted in accordance with the 
comprehensive plan for the development of a locality as a whole. 
Niday v. City of Bellaire. (Tex. Civ, App.). 2518S. W. 2d 747, 
Mayor and City Council of Baltimore v. Byrd, 191 Md. 632, 62 A. 
2d 588, Smith v. Callison, 199 Cal, A. 180, 6 P. 2d 277. These 
cases recognize that zoning is a natural adjunct of planning and 
that zoning is the tool by which the locality effectuates its 


planning determinations. 


2. PIECEMEAL ZONING NOT APPROVED 


Correspondingly, sporadic and irregular efforts to zone a 
locality without regard to uniformity or a comprehensive plan 
are not favored by the courts. Chapman v. City of Troy, 4 So. 
2d 1, 241 Ala. 637; People ex rel. Friend v. City of Chicago, 
261 Ill. 16; Julian v. Golden Rule Oil Co., 112 Kansas 671, 212 
P, 884; City of St. Louis v. Dorr, 145 No. 466; Aitken v. 
Hasbrouck Hts., 5 N. J. Misc. 433, 136 A 802. 


3. _SPOT ZONING 


The creation or changing of district boundary lines in such 
matter as to create "spots" or small use districts out of larger 
dissimilar districts may be wmlawful. Martin Penning et al. v. 
Lloyd P. Owens et al. 65 N. W. 2d 831; Caputo v. Board of Appeals 
of Somerville, (Mass) 120 N. E. 24 753, It is only spot zoning 
when the reclassification is accomplished without relation to 
the general community need and facilities for such use, The 
relevant inquiry is not whether the particular zoning under 
attack consists of areas fixed within larger areas of different 
use, but whether it is accomplished for the individual owners 
rather than pursuant to a comprehensive plan for the general 
welfare of the commmity. Rodgers v. Tarrytown, 302 NY 115, 96 
N. E. 2d 731. 
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4. DELEGATION OF ZONING AUTHORITY 


A zoning ordinance may validly delegate authority to an 
administrative body (usually a board of adjustment or a board 
‘of appeals) to vary the strict application of the zoning ordinance 
without reference to the legislative. Huebner v. Philadelphia 
Saving Fund Society, 127 Pa. Super. 28, 192 A. 139, Taylor v. 
Moore, 303 Pa. 469, 154 A799. This delegation of authority is 
designed to add flexibility to the zoning ordinance by varying 
its strict letter, within prescribed limits in cases of meri- 
torious claims which can be granted consistently with the spirit 
and purposes of the general zoning plan. St. John's Roman 
Catholic Church of Stamford v. Board of Adjustments or Appeals 
of City of Stamford, 125 Conn. 714, 8 A. 2d 1. 


The standards, within which delegated authority is to be 
exercised, must be clear and definite. Weasel words grant no 
authority. Phillips Petroleum Co. v. Anderson et al, Supreme 
Court of Florida, August 31, 1954, 74 So. 2d 544. 


Administrative bodies may not be granted authority to 
create new districts, amend regulations applicable to a given 
- Gistrict, or change district boundary lines. This power must 
be exercised by the legislative body, since the delegation of 
such authority would be an unlawful delegation of the legis- 
lative function. The law is well settled on this question. 
City of Watseka v. Blatt, (1943) 40 N.E. 2d 589, 321 Ill. App. 
191. Transferred: 46 N.E. 2d 374, 381 Ill. 276; Harrington v. 
Board of Adjustment, 124 S. W. 2d 401; Anderson v. Jester, 204 
Towa 452, 221 N. We 3543 State v. Kansas City, 325 No. 95, 27 
S. W. 2d 1030; Nicolai v. Board of Adjustment, 55 Ariz. 283, 
101 P 2d 199; Livingston v. Peterson, 59 N. D. 104, 228 N.W. 816. 


The power to vary or depart from the literal provisions 
of a zoning ordinance must be authorized in the ordinance itself 
and the general rule is that the variance is proper or permissible 
only in cases of necessity or practical hardship. Appeal of 
Valicenti, 148 A. 308, F. and F. Building Corp. v. Murdock, 58 
N. Y. S. 2d 114. Variation from the provisions of the zoning 
ordinance may not be granted upon a showing of financial hard- 
ship alone. Rafala v. Zoning Board of Appeals et al. (Com). 
62A 2d 337; National Lumber Products Co. v. Ponzio, 133 N.J.l, 
95, 42 A 2d 753; Real Properties v. Board of Appeals of Boston, 
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65 N. E. 24 199. To be entitled to a variance, a property omer 
must show that his situation is wmique and not common to others. 
Ulmer Park Realty Co. v. City of New York, 267 App. Div. 291, 45 
N. ¥. S. 2d 527. 


In granting variances, the administrative body may attach 
reasonable conditions and safeguards to the exercise of this 
right. Hopkins v. Board of Appeals of Rochester, 39 N. Y. S. 
2d 167; Kelley v. Board of Appeals of New Haven, 126 Conn 648, 
13, & 20.675. 


The above discussion was concerned with the granting of 
variances - the departure from the strict application of the 
zoning ordinance on the basis of hardship. The next area which 
causes a great deal of trouble is the granting of exceptions to 
the provisions of the zoning ordinance. A major cause of 
trouble in this area is found in the fact that the courts as 
well as the technicians do not make a clear distinction between 


variances and exceptions, 


! 


The definition of a variance, as noted above, should be 
limited to those cases where a departure from the provisions 
of the ordinance is granted in hardship cases, such as where 
a variance is granted in order to meet a particular situation 
of topography or property lines, shape of land, etc. This is 
‘properly an administrative function. 


An exception involves a major deviation from the provisions 

of an ordinance, involving the use of land under certain specified 
conditions. The determination of whether a specific use such as 

an institution, hospital, airport, large-scale community project, 

or other major specialized use should be permitted as a conditional 
use or special exception in a given district, is a major planning 
problem. Determining factors in the location of such uses are 
whether they create traffic problems, require special or additional 
municipal facilities, proximity of using clientele, community need, 
etc. The determination of these factors properly should be handled 
by a planning agency. Since the location of such uses is in essence 
a legislative function, the delegation of such authority should be 
made only if subject to certain strict standards. Texas Consolidated 
Theatres, Inc. v. Pettillo et al., 204 S. W. 2d 396 (Court of Civil 
Appeals of Texas). 
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5, EMINENT DOMAIN AS AN ASPECT OF ZONING 


Since police power and the right of eminent domain are both 
‘powers of government, some quarters have suggested the utilization 
of both kinds of authority to implement the zoning regulations. 

In the past, this combination has been tried only with limited 
success, mainly because of the difficult problems involved in 
fairly determing the various rights arising. This point has not 
been settled by the courts, but Minnesota passed legislation in 
1915 granting cities of the first class the right to employ eminent 
domain in establishing residential land uses wherever they were 
called for by the plan. Eminent domain could also be used to 
eliminate non-conforming uses and to prevent land speculation in 
small areas zoned for more intensive use. Further study of this 


point is scheduled, 
6. THE ELIMINATION OF NON-CONFORMING USES 


Non-conforming uses are those uses existing upon the adoption 
of the zoning ordinance which are permitted to continue, notwith- 
standing the prohibition against such uses in districts in which 
they are located. Beyer v. Mayor and Council of Baltimore City, 
34 A. 24 765. These uses are permitted under certain limiting 
conditions, with the hope that in time they will be eliminated. 
Experience has shown, however, that these uses do not disappear, 
but remain for indefinite periods, giving the owners thereof a 
monopoly, since they are free frem competition. More and more 
consideration is being given to the adoption of a formula whereby 
these uses will be eliminated through an amortization of property 
value or investment over a period of time. Such provisions are 
now found in the Chicago and New Orleans zoning ordinances. The 
validity of such provisions have not been adequately tested in 
the courts. The highest court of at least one state (California) 
has upheld such provisions. Livingston Rock and Gravel Compan 
et al v. County of Los Angeles, Supreme Court of California), 
June 25, 1954; rehearing denied July 21, 1954. 
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7. MINIMUM LOT AREA AND MININUM HOUSE SIZE 


The courts have held that a zoning ordinance setting forth 
minimum lot areas is valid where such requirement is a part of 
the general plan for the community and has a definite relation- 
ship to the public welfare. Flora Realty and Investment Co. v. 

City of Ladue, (Supreme Court of “of Missouri), 2 246 S. W. 2d 771. 
Correspondingly, the courts have approved provisions which 
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limited the livable floor area in dwellings where they have given 
effect to the intent and spirit of the enabling legislation. 
Flower Hill Bldg. Corp. v. Village of Flower Hills, Nassau Co., 
100 N. Y. S 2d 903. But where such provisions ere adopted for 
purposes unrelated to either public health or the general wel- 
fare, the courts have held them void as not within the police 
power of the mmicipality. Lionshead Lake, Inc., v. Wayne 


8. ARCHITECTURAL CONTROL 


The U. S. courts have been of general agreement that the 
architectural control of structures is not a valid facet of the 
police power, therefore not a valid subject for zoning. But 
in the District of Columbia the Commission of Fine Arts, under 
the authority granted by the Shipstead and Old Georgetown Acts, 
exercises architectural control of development fronting on the 
several federal areas and in the whole of the Georgetown section 
of the City. This is a form of development control. 


A recent case before the Supreme Court of the United States 
may leave the’door open for the architectural control of buildings 
on bases previously not considered valid. That case held that it 
is within the power of the legislature to determine that the 
community should be beautiful as well as healthy, spacious as 
well as clean, well-belanced as well as carefully patrolled. 

The court further stated that the concept of the public welfare 
is broad and inclusive. The values it represents are spiritual 
as well as physical, aesthetic as well as monetary. Berman et 
al v. Parker et al (Supreme Court of the U. S.), 348 U. S. 26; 
23 Law Week 4012. (1954.) 
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APPENDIX III 


BOARD OF ZONING ADJUSTMENT CASES IN DISTRICT OF COLUMBIA 


Section XXIII Relevant < No. No. Total 
Paragraph Category Granted Denied 
Part Paragraph 
2 1 Permitting non-profit organizations in residential 
zones (270) (100) 370 
2 2 Permitting institutions in residential zones (58) = (12) 70 
tj Commercial garages in apartments 29 3 32 
4 Temporary parking lots in residential zones 250 200 450 
5 - Temporary gravel pits in residential zones 12 = 3 15 
6 Temporary industry in residential zones 18 2 20 
9 Community dwellings in "A" restricted zones ae 3 15 
8 Utilities in residential zones 18 5 23 
9 Second commercial on alley lots in resid. zones (100) (80) 180 
10 Service stations, etc. in first commercial zone (250) (150) 400 
a ia Second commercial on alley lot in lst comm'l zone 85 5 90 
12 Utilities in first commercial zone 17 2 19 
13 Grain elevators etc. above height limitation 6 6 
4 Waive height limitation on lots split by zones (100) (5) 105 
15 Garage in residential districts none 
16 One-story garages in residential zones 10 E 13 
17 Private stable in residential zone 4 ae 5 
18 Structural alteration to non-conforming buildings (45) (5) 50 
19 One-story garage accessory to non-conforming dwell. none 
20 Bowling alley in first commercial district 9 9 
21 One-story garage on certain lots in resid. zone (65) (5) 70 
22 Professional offices in certain residential zones 23 7 30 
23 Commercial uses in hotels in residential zones 18 10 28 
24 Permit certain uses to provide parking elsewhere 19 19 
25 War-time boarding houses (230) (35) 265 
26 Open parking lot (50) (12) 62 
‘27 _ Apartment houses with division walls are single 
buildings 40 40 
28 Antenna towers in residential zones 5 5 
29 Office buildings and transmission towers 14 2 15 
30 Enlarge office building (18) = (18) 36 
31 Waive off-street parking requirements 6 1 7 
32 Enlargement of funeral parlor in first commercial 15 Ava 29 
33 Commercial adjuncts in apartment buildings none 
3 Variance (900) (130) 1030 
4 1 Change one non-conforming use to another (450) (35) 485 
2 Extend non-conforming uses within building 7 2 9 
Other Appeals from decisions of Building Inspector > eres ty 17 
TOTAL (3200) (950) (4200) 


Note: Figures in parenthesis are approximations. 
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